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Abstract: This article aims to discuss the institutionalization of the Educational ICMS in the
Amazon region approved in the Constitutional Amendment No. 108/2020 that regulates the
Fund for Maintenance and Development of Basic Education and Valorization ot Education
Professionals (Fundeb), which establishes discretion of the states to elaborate the criteria for
redistribution of the quota part of the ICMS to municipalities. The research was based on the
historical-dialectical materialist perspective, with documentary and bibliographic research
and revealed that the criteria adopted by the states are related to the performance of students
in the large-scale, with innovations from state of Tocantins, that considered the
institutionalization of the Teaching/Education System as a conditioning factor. It is
concluded that the Educational ICMS can contribute to a ranking and meritocracy policy and
enlargement of educational inequalities.
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Resumo: Este artigo tem como objetivo discutir a institucionalizagio do ICMS Educacional
na regido amazonica aprovado na Emenda Constitucional n® 108/2020 que regulamenta o
Fundo de Manutengdo e Desenvolvimento da Educa¢do Basica e de Valorizacdo dos
Profissionais da Educagdo (Fundeb), a qual estabelece discricionariedade dos estados para
elaborarem os critérios de redistribuic¢do da cota parte do ICMS aos municipios. A investigacdo
se assentou na perspectiva materialista histérico-dialética, com pesquisa documental e
bibliografica e revelou que os critérios adotados pelos estados estdo relacionados ao
desempenho dos estudantes nas avaliagdes de larga escala, com inovagdes por parte do estado
do Tocantins que considerou a institucionalizagio do Sistema de Ensino/Educagio como uma
condicionante. Conclui-se que o ICMS Educacional pode contribuir para uma politica de
ranqueamento e de meritocracia e de ampliagdo das desigualdades educacionais.

Palavras-chave: Fundeb; ICMS Educacional; Educagdo Municipal; Tocantins.

Resumen: Este articulo tiene como objetivo discutir la institucionalizacién del ICMS
Educacional en la regiéon amazoénica aprobado en la Enmienda Constitucional n® 108/2020 que
regula el Fondo de Mantenimiento y Desarrollo de la Educaciéon Bésica y de Valorizacién de
los Profesionales de la Educacién (Fundeb), que establece la discrecionalidad de los estados
para elaborar los criterios de redistribucién de la cuota de la ICMS a los municipios. La
investigacién se basé en la perspectiva materialista histérico-dialéctica, con investigacién
documental y bibliogréifica y revel6 que los criterios adoptados por los estados estdn
relacionados con el desempefio de los estudiantes en las evaluaciones a gran escala, con
innovaciones por parte del estado de Tocantins que consideré la institucionalizacién del
Sistema de Ensefianza/Educacién como una condicionante. Se concluye que el ICMS
Educacional puede contribuir para una politica de ranqueo y de meritocracia y de ampliacién
de las desigualdades educativas.

Palabras clave: Fundeb; ICMS Educacional; Educacién Municipal; Tocantins.
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Introduction

The Fund for Maintenance and Development of Education and Valorization of Education
Protessionals (FFundeb) finished its transitoriness, becoming a permanent fund, with the approval of
Constitutional Amendment No. 108 of August 26, 2020, nepresenting new possibilities for the
financing of public education in Brazil. Soares et al. (2021) affirm that this new composition and new
distributive rules comprise a real possibility of reducing educational inequalities, and a path to

equalization of the quality standard of education for the country.
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The Amendment grants states the discretionary act of conducting the redistribution of the
quota part to the municipalities of ICMS (Tax on Transactions related to the Circulation of Goods
and on Interstate and Intermunicipal Transport and Communication Services) by requiring each
state to regulate the criteria for measuring the improvement of the quality of education.

This study addresses the regulation of the criteria for redistribution of ICMS
Educacional in the states of the northern Amazon region, and seeks to discuss the
institutionalization of this financing policy. We started contextualizing the
implementation of ICMS Educacional as a tax intended to improve the quality of
education in the municipalities.

Then we analyze the criteria and percentages adopted by each state of the northern
Amazon region, and finally we discuss the regularity of the criteria, and the adoption of the
institutionalization of the Teaching/Education System as a criterion and possibility of
expanding the paths in seeking for improvements in the quality of education, based on a

historical-dialectical materialist perspective.

The Constitutional Amendment n°108/2020 and the educational ICMS: disputes,
advances and contradictions

When we bring to the center of our analysis the laws and formulations on the
management of municipal education systems and the financing of basic education, we cannot
analyze them as if they were "insipid, odorless and colorless". There is no purity or neutrality
in the process of planning, formulation, implementation, monitoring and evaluation of an
educational policy, but rather, a perennial dispute for political, financial, ideological and social
directions that school education can produce or reproduce in our society. "The 'letter of the
law' corresponds only to an institutional form; whereas the structural value (i.e., the principle
that effectively governs the reproduction ot a certain type of society) remains hidden in social
practice" (SAES, 2006, p. 10).

To address the new criteria for the distribution of the municipal quota of the Tax on
Transactions Related to the Circulation of Goods and on Interstate and Intermunicipal
Transport and Communication Services (ICMS) and its consequences regarding on the
provision of accounting data by federated entities, to deal with planning in the social order
and to dispose of the Fund for Maintenance and Development of Basic Education and
Valorization of Education Professionals (Fundeb), we need to resume even concisely the
process of processing in the National Congress that established the Constitutional

Amendment No.108/2020 that regulates the Educational ICMS.
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As Luduvice (2023) demonstrates, contlicts of interest between classes and fractions of
bourgeois classes in the last six years have been decisive in terms of formulation, promulgation
and implementation of educational policy in Brazil. These conflicts are more apparent when
the theme addressed is the financing of basic education, because they end up gaining greater
scope and complexity, because what is in dispute beyond the percentage is the privatization
or not of public funds.

The process that culminated in the approval of the Constitutional Amendment No.
08/2020 began, according to the National Campaign for the Right to Education (CNDE), in
2015 and initially extended until 2020, when it was enacted, but its consequences were up to
the regulation of the new Fundeb.

The debate in the process of formulation and processing of the new Fundeb, in
summary, was centered on two points: a) make the Fundeb a permanent instrument for
financing basic education; b) define the percentage that would be invested. Regarding
the standardization of the new Fundeb as a permanent instrument turned out not being
a subject of great dispute. However, the percentages ended up generating impasses and
conflicts that can be translated into the positions of the CNDE, demonstrating from the
Initial Student-Quality Cost (CAQ1i) that it would be necessary to complement the Union
in the order of 46,4% to materialize a minimum standard of quality in Brazilian public
education and that these funds were only for public education. On the other side of the
dispute was the private apparatus of hegemony, the "All for Education", which represents
several segments of the internal bourgeoisie, defending the percentage of 15% of
complementation of the Union (Luduvice, 2023).

The process of PEC No. 15/2015 ended up being extremely troubled, with
successive changes in content, which consequently caused the delay in its approval. As
Luduvice (2023) points out, the changes in the voting and approval process of the SGP
were not due to technical incompetence or bureaucratism in the procedures of the
Legislative Houses, but because of the interests of the bourgeois class fractions in the
public fund and the propositions of the organizations and associations of the working
classes opposed. Therefore, the notes of Gluz (2021), Soares et al (2021) and CNDE
(2020) are correct when they say that EC No. 108/2020 standardized significant
advances regarding to the financing of basic education, either in relation to the new
permanent Fundeb, and also in relation to the 23% increase in the participation of the
Union, incorporation of the Quality, incorporation of the National System of Evaluation
of Basic Education and the allocation of at least 70% of the resources of the fund for

remuneration of professionals in public basic education.
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We also highlight as a progress the new criteria for distribution of the municipal quota
of the ICMS. However, it does not mean that there are no contradictions and possibilities of
setbacks and advances, since class conflicts and interests will continue to exist in today’s
society, including these conflicts that have allowed only partial improvements and not a
complete victory, given the necessary percentages indicated by the CNDE were approved by
half and mitigated for several years.

It is a mistake to think that the constitutionalization of a policy, that is, its insertion in
the permanent text of the constitution, is a guarantee of something, because the Brazilian State
in general and its various institutions have no commitment to the interests of the majority of
the population. (Davies, 2020).

Bringing Art to the center of our analysis Article No. 158, item II of EC 108/2020 that
deals with educational ICMS, it is possible to say that the process of processing and approval
of the amendment fulfilled more a political function than ideological, the standardized devices
are more predisposed to be disputed by class interests and fractions of antagonistic classes,
where some will seek their materialization and others will seek their blockade (Saes, 2006).

Let’s see what item II of Article No 158 says:

IT - up to 35% (thirty-five percent), according to state law, mandatory
observed the distribution of at least 10 (ten) percentage points based on
indicators of improvement in learning outcomes and increased equity,
considered the socioeconomic level of the students." (BRAZIL, 2020).

Having as reference the above mentioned, we demonstrate that the Educational
ICMS is one of the devices that is/was in dispute, and may have, depending on state
regulation, a fully reproducing function of the foundations of the proposed concept of
meritocracy, as could/can claim the principles of democratic management of
teaching/education systems.

It is also worth mentioning the attempt of the Bolsonaro government (2019-2022) to
reverse the percentage of Educational ICMS through the sanction of the Complementary Bill
(PLP) No. 18/2022. In an attempt to block the advances arising from the Educational ICMS,
tormer President Jair Bolsonaro (PL) promoted nine vetoes at the time, seven of them related
to the Union’s commitments to promote compensation for ICMS losses. According to the
CNTE (2022) two of these vetoes would end up directly affecting the areas of health and
education with regard to investments and payroll costs.

The technical note of the National Association for Research in Education Financing
(Fineduca) of 2022 points out that these vetoes would have profound impacts on the

tfinancing of public education, as they would represent the withdrawal of 21 billion reais
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from states and municipalities. However, the vetoes were rejected by the National
Congress, and so the Union continued to transfer the minimum percentages required for
education, according to the Senate Agency (2022).

The facts described and analyzed serve to show that educational policy is a
process in dispute, but that not every contradiction allows us interventions, neither puts
on dispute what is essential for the transformation of reality. Henceforth we will take
with centrality the analysis of the Laws of the Educational ICMS of the states of the
northern region, emphasizing the percentages and criteria for evaluating the

improvement on the quality of education.

Educational ICMS Laws in the Amazon region

The Federal Constitution (Brazil, 1988) designates that part of the collection of ICMS
is State’s responsibility, therefore, it is up to it to define the discretionary criteria of its
distribution to municipalities.

Constitutional Amendment No.108, of 2020, changed the municipal quota for ICMS,
where the operations related to the movement of goods and services performed in the territory
now represent 65% and the remaining 35% are in the form of apportionment, according to the
criteria defined by the State, however, at least 10% should be distributed according to the
improvement of learning outcomes and increased equity.

From this constitutional designation, states had to adapt or elaborate their laws,
which produced a diversity of criteria in relation to the 35% discretionary ICMS,
mainly related to improving learning outcomes and increasing equity. In this sense,
this financial mechanism induces educational management to plan educational public
policies aimed to achieving the results and performance of students in large-scale
evaluations, therefore, gives rise to the policy of accountability, which makes
Accountability a "mechanism of management and mobilization of measures" (Nardji;
Lagares; Bearzi, 2021, p. 03).

The Accountability devices in the current context feed a discourse focused on
quality control, which permeates the policies of evaluation, accountability and
responsibilization. In this horizon, the State ceases to be the executor of public policies
and becomes the evaluator and controller, which stimulates competition within the limits
of standardization (Freitas, 2013).

Based on this assumption, we understand that the policy of transfer of resources

conditioned to educational results, through the Educational ICMS, institutionalizes the
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Accountability policy. Regarding this, the present study sought to analyze how the states of
the northern region of Brazil organized the indicators of improvement of learning outcomes
and increase of equity corresponding to the Educational ICMS, as advocated by Amendment
No. 108 (Brazil, 2020).

Briefly, the northern region of Brazil is composed of seven states: Acre, Amapa,
Amazonas, Pard, Rondonia, Roraima and Tocantins, having a population of 17,834,762
inhabitants, therefore, which represents the region with the lowest population index, or
approximately 9% of the Brazilian population, while its territory comprehends 45% of the
entire national territory (IBGE, 2022). Finally, it is a vast territory in which its human
tormation is marked by uniqueness and at the same time by diversity (Colares, 2011).

From these initial considerations, the research identified the laws and decrees that

regulate Educational ICMS, as shown in the chart below:
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State Indicators Percentage
Acre I - the level, evolution and rate of approval of evaluations;
Law No. 3.976, of 19%
September 15, 2022
Amapa I - Approval rate of students from 1st to 5th grade of
Complementary Law | elementary school; 18%
No. 120 December 02, | I - Average obtained by students of 2nd and 5th year of
2019 the municipal network in learning evaluations;
Municipal Education Quality Index - IQEM and the Size
and Socio-Economic Level Index - IPS.
IQEM:
I - performance in the evaluation tests (Basic Education
Evaluation System - SAEB);
Amazonas IT - performance evolution in the evaluation tests (Basic o
Decree No. 47,710 DE Education Evaluation System -SAEB); 10%
29 June 2023
III - approval rates;
IV - dropout rates;
V - age-series distortion rates.
IPS: I - size of school attendance;
IT - socioeconomic level of students
. I - Number of Registrations
Pard IT - Rate of abandonment
Decree No. 2.838 of 23 10%
December 2022 HI - Ideb Grades :
IV - Participation rate in Ideb
I - average grade obtained by the students of the 2nd and
5th grades of elementary school in the evaluations of
Rondénia f’lo_r‘;u%lilsse Language and Mathematics;
Decree No. 27.376 of 101 - }()larti}z:ipation 10%
29 July 2022. IV - evolution
V - performance: approval rate from 1st to 5th year
VI - socioeconomic status
I - Saeb grades is Portuguese language and mathematics
Roraima of the 5% year Elementary School;
Complementary Law | II - Abandonment rate from 1st to 5th year in the 10%
311 of 14 March 2022 | municipality;
III - Age-series distortion rate from 1st to 5th year;
I - Municipal policy of attendance to early childhood
education in preschool and daycare for children.
IT - Municipal policy of attendance in 9 year elementary
school.
T . III - Infrastructure and school transport.
ocantins ) . .
Decree No. 6.601 of IV - Quahty of Basic Educz.ltlon. ) 10%
March 16. 2025, V - Literacy of the pop.ulat'lon figed 15 (f}ft?en) years.
’ VI - Ensure collaboration in higher education.
VII - Valorization of good practices to Basic Education
professionals.
VIII - Legal and regimental organization of the
municipality.
Source: elaboration of the authors
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From the chart, it is perceived that each federated entity established the indicators and
measurement mechanisms for distribution of the Educational ICMS, having as common
reference the results of performance of students referring to the classes of the 2nd year and
5th year of Elementary School, through large-scale evaluations, in which three states
(Amazonas, Para and Roraima) will use the results of evaluation of the Basic Education
Evaluation System (Saeb), while the others will get results from their education systems (Acre,
Amap4, Rondonia and Tocantins).

[t is important to highlight, in the first case, that the Saeb evaluations occur every
two years and in odd years, so the results obtained by the entities in 2023 will also be
valid for 2024, Therefore, the practical effects of these years for the distribution of
resources will be eftectively applied in 2025 and 2026, since the deadline for submission
of the proof documentation by the municipalities is until March 31 of the year following
the evaluation. In this case, the responsibility of the entity, school and teachers regarding
to the results is even greater, a factor that can generate more inequality, since the
municipality can not change the learning indicator for two years in a row. As for the
entities, whose evaluations will be prepared by their respective education systems, two
things must be observed: a) that preferably the evaluation board is external to the
municipality and the state, in order to avoid favoring and falsification of the results; b)
that annual evaluations enable to municipalities better planning and improving learning
and equity indicators.

As a complement to the results of the evaluations, it adds as a rule of calculation of
enrollment rate, approval and abandonment index, which reinforces the Accountability policy,
that is, the educational regulation by results, that in this process with the states, we suggest
that the World Bank had great influence, because its Technical Note (2022) considers that the
municipal index of education performance is the Indicator of Learning with Equity (AE) and
that it should be calculated by each discipline and stage of education. Also according to the
document, the average grade of students should be weighted by the equity of learning and
participation rate in the Portuguese language and mathematics exams.

About the influence of the World Bank in the conception of educational regulation
tfocusing on results, identifying evidences in the ICMS laws surveyed, according to Nardi and
Santos (2023) this relationship induces the State to accelerate learning and implement new
tests and indices aligned with the accountability of the subjects involved in the teaching and
learning process, on the other hand.

Finally, it is worth mentioning the ICMS Law of the State of Tocantins, whose

educational indicators are not only reduced to the evaluation policy, when it points out as
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indicators the policy of attendance to early childhood education, elementary school literacy,
collaboration regime, investment in infrastructure, attendance to school transport,
appreciation of good practices, legal organization (law of Municipal Education System and
Municipal Council of Education). At first we can suggest that these conditionalities are aligned
with the elements that compose the Municipal Education Plans, which, by the way, is opposed
to the Technical Note of the World Bank (2022), in which there is the defense that the
indicators of spendings, inputs and educational processes (number of teachers, degree of
training, infrastructure and existing equipment) do not imply better educational results, as
they would be middle indicators.

In this sense, it is evident how much education is an intense field of political
disputes, in which economic organizations advance, through an Accountability policy, as
a mechanism of management and mobilization based on the measurement of learning
outcomes, transparency and accountability, conditioning municipal schools and education
systems to produce results in exchange for distribution of resources, as a kind of
performance bonus, which can increase educational inequalities among the 450

municipalities in the northern states.

The distribution criteria of the Educational ICMS and the possibility of guaranteeing
the right to education and improvement of the quality of education

The Federative organization of Brazil is provided in the Federal Constitution of
1988, and points out four entities endowed with autonomy, being the Union, the States, the
Federal District and the municipalities. The Union is responsible for legislation on the
guidelines and basis of national education, while subnational governments enjoy relevant
administrative autonomy granted by agreement and collaboration among federal entities.

Article No. 211 of the Federal Constitution (1988) command the specifications on the
transfers of additional federal resources to entities, in order to ensure the equalization of the
right to education and promotion of equity in educational services. Thus, by making Fundeb
permanent through EC No. 98/2020, Soares et al (2021) points out the approval of the Fundeb
Law as an advance, specially regarding the protection of public education as a condition for
the right to education access in all stages and modalities.

In a continental and unequal country, the redistributive transfers of the fund are
basic requirements for the implementation of public policies by subnational
governments, and considering the reality of Brazilian municipalities, it becomes a

condition of existence for the vast majority of it. According to the National
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Confederation of Municipalities, in December 2018, about 2,725 municipalities out of a
total of 5,570 had public administration as their main economic activity. That is, for more
than 48% of the municipalities in Brazil, the municipal GDP is composed by production
of goods and services that depends exclusively on public activity.

Thus, by making Fundeb permanent, according to Castioni et al (2021), there is a
sensitive collaboration to mitigate inequalities in the conditions of financing of education
between the municipalities of the same state, since the redistribution will be according to the
number of registrations in the various modalities, allowing the poorest municipalities to have
access to funding independent of their collection.

But as Cury, Lagares and Gongalves (2021) said, federalism is the mark of
contradiction and the paradox of autonomy of federal entities. Since the power relations
among federal entities are marked by tensions and disputes. A proof of it is the promulgation
of EC No. 108/20, that makes Fundeb permanent and announces a new redistributive form of
resources, but limits the administrative autonomy of municipalities by pointing states as
drivers of the quota distribution policy part of the Educational ICMS, authorizing them to
deliberate about the items to be adopted in the distributive process.

[t is noticeable that the vast majority of states, with the exception of the state of
Tocantins, centralizes the distribution criteria in the aspect of improving learning outcomes,
without considering the public education context in which it is performed and its infinite social
and cultural restrictions.

In addition to the criteria for the results of the large-scale evaluations for the
classes of the 2nd year of Elementary School, Tocantins introduced as a condition the
municipal policy of attendance of children in daycare and pre-kindergarten school, the
universalization of the attendance of the nine years elementary school, investments in
infrastructure and school transport, the literacy of the adult population, the valorization
of the good practices of education professionals, and the legal and regimental
organization of the municipality.

To conduct the problematization of the research, the criteria of legal and regimental
organization of the municipality is chosen, since it is a criteria that descends from the premises
of the National Education Plan (PNE), and consequently from the Municipal Education Plans
(PME). As pointed out by Lagares (2019, p. 76), the paths of education in Tocantins are
marked by weaknesses in the implementation of public policies for education, since “It is also
circumscribed by fragility in the intentional and systematized action, implying the process of
institutionalization of the State Education System itself, which demands the planning with

guiding thread, and always considering the local particularities".
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This fragility of the State Education System as a driver of the planning of public
educational policies for the state of Tocantins is evidenced in the analysis of the process of
institutionalization of education systems in the municipalities, as, according to Cury, Lagares
and Gongalves (2021), among the 139 municipalities, until 2021, only 80 of them legally
instituted their teaching/education systems, as a primary principle for materializing their
autonomy as a federated entity is essential that the system is institutionalized.

Also according to the authors, the municipalities, as the poorest entities of the
tederation, have the responsibility to plan and conduct education in their territory, amid the
various conditioning and limiting factors for the exercise of autonomy, as the fragility in the
technical training of the staff, in the administrative, budgetary and financial organization.

In summary, the state of Tocantins differed from the others in the northern Amazon
region pointing to the institutionalization of the Municipal Education/Teaching System as
one of the criteria in the distribution of the Educational ICMS, distancing from the
reductionism of linking quality of education only and exclusively to the learning results
pointed out in large-scale exams. And, we dare to point out that such action can configure the
expansion of the possibilities of guaranteeing the right to education and improving the quality
of education. Therefore, a municipality with established teaching/education system expands
its real conditions to effectivate its autonomy as a federal entity, able to receive resources
according to the new rules of redistribution and capable of conducting the planning of public

policies for municipal education anchored especially in the Municipal Education Plan.

Conclusive notes

The regulation of the new process of redistribution of resources, from the approval of
FUNDEB lacks deepening on the research and understanding ot all the nuances that permeate
the process of materialization in each territory.

However, with the proposed study it is possible to apprehend the indications of the
expansion of possibilities for the implementation of the municipalities autonomy, as
tederated entities. Since considering new criteria such as registration numbers in each type
of education, it includes the poorest municipalities that do not contribute significantly to
the fund, sensibly improving the possibility of equity in the conditions of implementation
of public policies for education.

And that the new perspective of redistribution configures a paradox in the seek
for autonomy of the municipalities, due to the freedom given to the states when the

election of the criteria adopted to conduct this redistribution, especially the quota part
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of Educacional ICMS. And when analyzing how each state of the northern Amazon
region listed the criteria, we point out the state of Tocantins as the only one to distance
itself minimally from the concept of quality of education reduced to indicators of learning
improvement.

We also problematize the institutionalization of the Municipal Teaching/Education
System by each municipality, as a criterion for the redistribution of this tax, adopted by the
state of Tocantins as a way to expand the possibilities of the implementation and
materialization of the municipality’s autonomy as an inductor of educational policies and
guarantee of the right to education. Therefore, without a teaching/education system the
municipality loses autonomy in conducting the process and is at the mercy of the decisions of
the system to which it integrates or is part.

Thus, without an instituted Teaching/Education System the municipality moves
away from the possibility of leading its autonomy and strengthening its conditions in
the seeking for the offer of quality education beyond the educational indicators obtained

in large-scale exams.
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